MOPTHBIE YCIYTH (MOJIOKUTENBHOE calblio B pazmepe 2,1 Mipa J0.) U
yCIIYTH, 00beIUHEHHBIE B TPYIIY «TEIEeKOMMYHUKAIIHOHHBIE, KOMIIbIO-
TepHbIe ¥ HH(popMannoHHbIe» (1,6 MIpI 1071.), IBUIIMCH Ba)KHEHIINMHU
B ¢opmupoBanuu mnpodunmra ycnyr. Hawmbonbmiee oTpunaTenbHOE
callb/I0 CIOXKHIIOCH TI0 (PMHAHCOBBIM yciyram (245,0 MitH 10i1.), yciy-
ram, CBSI3aHHBIM ¢ mnoe3akamu (207,3 MITH JI0J1.) U YCIIyraM CTPOUTEIIb-
ctBa (201,7 muH goi.).

OnHo#i u3 mpoOiiem maTexHoro Oanmanca PecmyOnuku bemapych
SIBIISIETCS] €70 MOCTOSIHHBIH AeuIuT. [ TaBHOW €ro MpUYMHOM SBISETCS
BHEIIHUI JTONT CTpaHbl, JUIS MOTAlIeHUs1 KOTOporo Tpedyercs Hempe-
PBIBHOE BHEIIHEE (PMHAHCHPOBAHUE.

B crpane pedpunuT BHemHero GUHAHCHPOBAHUS KaXIbIH TOJ CO-
cTaBisieT He MeHee 4 MipA AomIapoB. ['ocyrapcTBO HE MOXKET B Tede-
HUE JJIMTEIBHOT0 BPEMEHU TPATUTh Ha TONyYeHHE HHOCTPAHHBIX TOBA-
POB, YCIIYT U aKTUBOB OOJIbIIE CPEACTB, YeM MPHOOPETEHO BHIPYUYKH OT
peanu3anry cCOOCTBEHHBIX TOBAPOB, YCIIYT M AKTHBOB.

[IpoBencHHBIN aHaW3 MaTeXxHOro OanaHca bemapycu no3possieT
CIleNaTh BBIBOJI, YTO MPH ONpPEACICHUH KOMIUIEKCa MEp 10 peryaupoBa-
HUIO TUIaTeXHOro OanaHca bemapycn HeoOXOAMMO y4ecTb CHenupUKy
Pa3BUTHS CTPaHBI, CIIOKHUBIINECS YCIOBHS (YHKIMOHUPOBAHHS JCHEXK-
HO-KPEIUTHOW M JICHEKHOU cHcTeM, H30paHHbIE IECHHOCTH SKOHOMHYE-
CKOW MOJIUTHUKHU.

V]IK 346.3
M. Bosuiko
(Pecniyonuka benapycs)
Hayunsiii pykoBogutens H.I1. Kopennas, ct. npenogaBatens
benopycckuii rocyaapCcTBEHHbINA arpapHblii TEXHUYECKUI YHUBEPCUTET

HEKOTOPBIE BOITPOCBHI IPUMEHEHMUSI
AHTHUKOPPYIIIIMUOHHOU OI'OBOPKH
B XO3SMCTBEHHBIX JOI'OBOPAX

Koppymuss  cuuTaercss BaKHOW  OOIIECTBEHHO-TIOJUTHYCCKOM
npoOieMol,  CHMXKAmed  TEeMNbl ~ SKOHOMHYECKOTO  POCTa.
[pectymiennss  KOppPYNUMOHHOH  HANpaBIEHHOCTH  IPUYMHSIOT
CYIIECTBEHHBI Bpell aBTOPHUTETY OpTaHW3alliH, MpEISTCTBYIOT €e
HOPMaJIbHOMY  (YHKIMOHUPOBAHHMIO  HE3aBUCHMO  OT  (opM
COOCTBEHHOCTH, TIO/IPBIBAIOT JIOBEPUE MTAPTHEPOB.
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B mHacrosimee BpeMsi npuoOperaroT Bce Oonbliee 3HAaYCHUE
AHTHKOpPYIIMOHHBIE OroBOpKH (Anti-corruption clauses), BBOAUMBIC B
TEKCT XO3HCTBEHHBIX JIOTOBOPOB.

AHTHKOpPYIIIMOHHAsT OrOBOpKa — 3TO TIONOXKEHHUS JOT0BOpa,
yCTaHABIIMBAIOIINE  IOPUAMYECKHE  OOA3aHHOCTH  CTOPOH  TIO
AHTUKOPPYNIIMOHHOMY TOBEICHHIO B paMKaX HCIOJHEHHS OTASBHOIO
JIOTOBOpa, a TaKke BO3MOXKHOCTb PacTOPTHYTHb JIOTOBOP W TpeOOBaTh
BO3MeELICHUS] YOBITKOB B Cllydae HapyIICHHS AaHHBIX TIOJOKEHHM.
JlaHHast IOTOBOpHAs MPaKTHUKa — 3TO MEXaHHW3M TaK Has3blBaeMoro soft
law, T.e. aHTTMIICKOTO, aMEPUKAaHCKOTO MpaBa (WM KaK WX Ha3bIBAIOT,
AHTJI0-CAaKCOHCKAs CHCTeMa MpaBa), TAe STUYECKHE HOPMbI BBEICHBI B
HOPMY 3aKOHA, ¥ KOTOPBIM, COOTBETCTBEHHO, TIOAYMHEHBI, KaK IPABUIIO,
BCE KpYITHBIE CIIENTKH, MEXIyHapPOAHbIC KOHTPAKTHI.

AHTHKOpPYIIIMOHHAsT OroBOpKa — OSTO MHUpOBasg MpPaKTHKA
JIOTOBOPHBIX OTHOLICHUH CTOPOH HE TOJBKO B cdepe TocylapCTBEHHO-
YacTHOTO MapTHEPCTBa, HO W B cdepe yacTHOro Om3Heca, 0COOEHHO
KOTZla pevb MAET O KPYMHBIX KOMIaHuax. M3 mpaktuku Oenopycckux
KOMITaHUH MOXKHO CKa3aTh, YTO AJISl T€X U3 HUX, KOTOpbIe paboTaroT ¢
WHOCTpaHHBIMH TapTHepamu (HampuMep, HMHOCTpaHHbIE OaHKH,
MHUPOBBIE (apMalleBTUUeCKUE KOMIIAHUH, SHEPTeTHYECKHEe KOMIIaHHN),
BKITIOUCHHE AaHTUKOPPYNIMOHHOW OrOBOPKHM B KOHTPAKT SIBISACTCS
HIPUBBIYHON IIPAKTUKOM.

Wnes BriIrOuaTh aHTHKOPPYIIMOHHYIO OTOBOPKY B XO35HICTBEHHBIE
JIOTOBOPA UMEET JIBOSIKYIO OILICHKY.

C o1HOI CTOPOHBI OHA Ja€T BO3MOXHOCTh JUCIUIUIMHUPOBATH 00€
CTOPOHBI JIOTOBOpa B TIPOLIECCE €r0 HCIOJHEHHs, a TaKXe MpaBo
pacTopraTth I0roBopa ¢ HeoOpOCOBECTHBIMHU TapTHEPAMH.

C npyroii CTOPOHBI 37IeCh MOT'YT OBITh U 3JIOYMOTPEOICHHUS, TaK KaK
CIIOXKHO MPOBECTH MPABHJIbHBIH MOHHTOPHHT M BBIIBUTH TeX, KTO
JOMyCKaeT  B3SATOYHMYECTBO, ©O€3  MPHUBICYEHHS  ONEPATHBHBIX
pabOTHUKOB U COOTBETCTBYIOLIMX OPTaHOB.

B GenopycckoM 3aKOHOAATENBCTBE 3aKpeIUIeH MPUHIMIT CBOOOIBI
JOTOBOpa, T.€. CTOPOHBI BIpaBe BKIOYAaTh B JOTOBOp JIIOOBIE
MOJOKEeHUsT (He MPOTUBOpEYAIlME CaMOMY 3aKOHY), C KOTOPBIMH
cornacHel 00e cTopoHbl. HO 3TOT NpWHIMII HE HOCHUT MPaBOBOH
Harpy3kd, TO €CThb B JaHHOM cCllydae He TperycMaTpuBaeT
IOpUIUYECKON OTBETCTBEHHOCTH. HeT NpHBA3KM MEXJIy 3THYHBIM
(aHTUKOPPYIIIMOHHBIM) TIOBEICHHEM M TPABOBOH OTBETCTBEHHOCTHIO.
Ecnu Oyner mokazaHo, YTO YENOBEK MJIM KaKHeE-TO JOJHKHOCTHBIE JIHIIA
y4acTBOBaJIM B  KOPPYNIHMOHHBIX  CXeMaX, TO OHH  HECyT
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OTBETCTBEHHOCTb B paMKax JEHCTBYIOIIEIO YroJIOBHO-IIPaBOBOTO
3aKOHO/ATENbCTBA. Pedb MAET 0 HEKOoeM 3asBUTEIBHOM XapakTepe.
Takoe 3asBiieHME, €ClM HET (DAKTOB M COOTBETCTBYIOIICH YTrOJOBHO-
MPaBOBOI OIIEHKH, HUYETO HE JaeT.

B anrio-cakcoHCckoil cucTteMe IpaBa, [J€ AHTUKOPPYNIMOHHAas
OrOBOpKa BBEJCHA B HOPMY 3aKOHA, KOHEYHOH WENbI0 OpTraHW3alWH,
npuderaromei K UCIoIb30BaHUIO TOJOOHOTO POAa OrOBOPOK, SIBISETCS
HE TOJIBKO 3alIUTa OT «KOPPYMNLHUOHHOTO MOBEICHUS» MapTHEPOB IO
Ou3Hecy, a Takke MH30eKaHUE BO3MOXKHBIX PHCKOB HAallOXKEHUS
AIMUHUCTPATUBHBIX B3bICKAHMM M HCKOB O BO3MCIICHUHN y6I)ITKOB
(damage claim).

Tak, Hanpumep, cTatbeii 7 3akoHa BenukoOputaHuu o
B3srouHnuectBe (Bribery Act) mpemycMmarpuBaercs — B3MMaHHE
HEOrpaHWUYCHHOTO0 B pa3Mepe mrpada ¢ Kakoro Obl TO HH OBLIO
cyObeKTa B cilyyae, MpPH KOTOPOM JIMIO, ACCOLMHPOBAHHOE C HHUM,
npeanaraer WM JaeT eMy B3ATKY, a O3HaYeHHBIH CYOBEKT He
MNPpUHUMACT OOJDKHBIX MEP K HMMINUIEMCHTAlIMKU aJICKBATHBIX IIPOLICAYP
JUTSL TIPEYTIPEXKICHIS TO00HOr0 pojia KOPPYIIIUOTCHHOIO MOBEACHUS.

3akoH CoenuHenHbix IltaToB AMepukn o0 MpeaoTBpalLlEHUH
KOPPYNIMOHHOW JIESITENFHOCTH B OTHOIIEHWH HMHOCTPAaHHBIX CYOBEKTOB
(Foreign Corrupt Practices Act), COBMECTHO OITyOJIMKOBaHHBIH
Komuccueit mo nenHnbiM Oymaram u Oupxam (SEC) m MuHiocToM
CTpaHbl,  PEKOMEHAYEeT  HCIONb30BAaHHE  KOMIUIACHC-CTaHAAPTOB
MMPUMEHHUTEIILHO K ClIydasaM aHajin3a JCATCIbHOCTU JCIOBBIX HapTHéPOB.

Mexnynapoanas Toproeas mnamata (International Chamber of
Commerce (ICC)) B 2012 1. paspaborama u oOHapomoBajia TEKCT
COOCTBEHHOM MOJENBHONH aHTUKOPPYIMIIMOHHOH OTOBOpKH. TekcT
CONPOBOXKIAIOIINX OTOBOPKY aHAJIMTHYECKHX MaTepHuajoB MOOYKIaeT
NPEANPUATAS UHKOPIOPUPOBATH MPEII0KCHHYI0 OrOBOPKY B TEKCTBI
3aKJII04aeMbIX MMM COTJIAlIeHWH | KOHTPAKTOB B MLCIAX CHHUXCHHUA
KOpPYIIMOT €HHBIX PHUCKOB NIPUMEHUTEIBHO K areHTamM,
KOHCYJIbTaHTaM, JUCTPUOBIOTOpaM, MOAPSIIYMKAM, MOCTABIIUKAM |
CTOPOHAM COBMECTHBIX IPEATIPHUSITHIA.

B OonbmmHCTBE ClydaeB aHTHKOPPYILMOHHBIE OrOBOPKU OOSI3BIBAIOT
Oonee c1a0dyr0 B 3KOHOMHUECKOM ILJIAHE CTOPOHY COTJIAIICHUS COOJIOATh
Psio ONOMKEHMH U cTaHIapToB. [logoOHast MoMMTHKA 3a49acTyro BIICUET 3a
co0oii HEOOXOAMMOCTb COOTBETCTBHSI KOIEKCaM STHUECKUX HOPM IS
MOCTAaBIIMKOB MM, TI0 KpalHei Mepe, 3apyOeKHOrO CTaTyTHOTO TIpaBa
(mampumep, UK Bribery Act).
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Hcxons W3 BBINIECKA3aHHOTO, BKIIIOUEHHE AHTHUKOPPYNLIMOHHOMN
OTrOBOPKH B 3aKOHOJATEILCTBO JAXE B KAUECTBE PEKOMEHYEMON MEPBI
CIOCOOCTBYET €€ MacCOBOMY BHEAIPEHHUIO B JIOTOBOPHYIO NMPAaKTHKY H,
COOTBETCTBEHHO, JKOHOMMYECKOMY pOCTY OpraHM3alid, a TaKKe
CHWKEHHUIO  OTBETCTBEHHOCTH PYKOBOJMTENEH  OpraHu3aluM  3a
HapyLIeHus1, JONycKaeMble paOOTHHKAaMH, a B HEKOTOPBIX CIydasx, 3a
HapylIeHUs, JOIYCKAEMbIE CBOMMM IapTHEpAMH. B LensxX CHUXKEHUs
pUCKa OTBETCTBEHHOCTH TOAOOHBIE OTOBOPKM JIOJDKHBI — TaKXkKe
CONPOBOXKIATHCS HMHBIMHA  dJeMeHTaMH  S(P(EKTHBHOM  CHCTEMBI
KoMITTacHca (TIaTenbHas IMpoBepKa JeI0BOro mapTHEpa, o0ydaromue
KYpChI, YaCThIi ayauT).

[MogobHoe MOXKET TOMOYb YBETHUYEHUIO WH(POPMHPOBAHHOCTH O
HEOOXOIMMOCTH COOTBETCTBHUS TEM WM MHBIM CTaHAapTaM. B 3Toii cs3m
JUIsL TIOJIOKEHUSI COIJIAILICHUS KPAaWHE «YyBCTBUTEIBHBIM» MOMEHTOM
MOXET SIBUTHCS HEABYCMBICIIEHHOE TpeOOBaHHE B YaCTH COOTBETCTBHS
PsLly HOPM 3aKOHA.
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NOTION AND ESSENCE OF THE CONCEPT
OF COMPETITIVENESS

Competitiveness is one of the most important integral characteristics
used to assess the effectiveness of economic activities of business
entities. The word competitiveness itself, can be adjusted with reference
to whatever subject, means the ability of this subject (potential and/or
real) to withstand competition.

Defining the concept of enterprise competitiveness, it is first of all
necessary to begin with the content and essence of competition. It goes
without saying that the competitiveness of the enterprise should be
formulated depending on the achievements and goals defined by the
concept of competition.

In the framework of this work, competition is formulated as rivalry
between business units that have an interest in achieving the same goal,
subject to limited resources. If this goal is designated by the market
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